IN THE UNITED STATES COURT OF APPEALS
FOR THE FOURTEENTH CIRCUIT
SITTING EN BANC
APPEAL NO. WS1-NY-4/3

EDWIN “Duke” SNIDER, in his official
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Appeal from the United States District
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(4) The identification must be current or have expired after the date of the most
recent general election; and

(5) The “proof of identification” must have been “issued by the United States or
the state of Alston.”

Alston Code § 3-5-2-40.5.
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identification before signing the poll book. Alston Code § 3-11-8-25.1(c). ASEA 1955 applies to
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1955 does not apply, however, to receiving and to casting an absentee ballot sent by the county
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exception”); or to “a voter who votes in person at a precinct polling place that is located at a state
licensed care facility where the voter resides” (hereinafter the “nursing home exception”™). Alston

Code §§ 3-10-1-7.2(e), 3-11-8-25.1(f); 3-11-10-1.2. If a voter falls within either of these
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the provisional ballot and either (1) the person is indigent and is “unable to obtain proof of
identification without payment of a fee” (hereinafter the “indigent exception” or the “indigency
exception™); or (2) has a religious objection to being photographed. Alston Code §§ 3-11.7-5-1;
3-11.7-5-2.5(c). The indigency and religious objection affidavits are not available for voters to
sign at the polls; they are available only at election board offices after Election Day.

If, notwithstanding a votet’s attempt to validate a provisional ballot using one of these
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under as intense a judicial microscope as strict scrutiny, say Defendants. Rather, they contend,

today’s parlance, “good to go.”

The Supreme Court has recently reiterated this basic democratic principle: “It is beyond
cavil that ‘voting is of the most fundamental significance under our constitutional structure.’”
Burdick v. Takuski, 504 U.S. 428, 433 (1992) (quoting lllinois Bd of Elections v. Socialist
Workers Party, 440 U.S. 173, 184 (1979)). That said, there is no absolute constitutional right to
vote in any specific manner an individual may desire nor is there an absolute right to associate,
without restriction, for political purposes through the ballot, id (citing Munro v. Socialist
Workers Party, 479 U.S. 189, 193 (1986)). The United States Constitution grants “to the States a
broad power to prescribe the ‘Times, Places and Manner of holding Elections for Senators and
Representatives,” Art. I, § 4, ¢l. 1, which power is matched by state control over the election
process for state offices.” Tashjian v. Republican Party of Connecticut, 479 U.S. 208, 217
(1986). The Constitution itself plainly “compels the conclusion that government must play an
active role in structuring elections;” since “‘as a practical matter, there must be a substantial
regulation of elections if they are to be fair and honest and if some sort of order, rather than

chaos, is to accompany the democratic processes.”” Burdick v. Takuski, 504 U.S. 428, 433 (1992)




vindicate” against “the precise interests put forward by the State as justifications for the burden
imposed by its rule,” taking into consideration “the extent to which those interests make it
necessary to burden the plaintiff's rights.” Burdick, 504 U.S. at 434 (quoting Anderson v.
Celebrezze, 460 U.S. 780, 788 (1983); citing Tashjian, 479 U.S. at 213-14). “Regulations

imposing severe burdens on plaintiffs rights must be narrowly tailored and advance a compelling
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regulatory interests’ will usually be enough to justify ‘reasonable, nondiscriminatory
restrictions.” ” Timmons, 520 U.S. at 358-59, quoting Burdick, 504 U.S. at 434; Anderson, 460
U.S. at 788; Norman v. Reed, 502 U.S. 279, 288-89 (1992)). Unfortunately, “no bright line

separates permissible election-related regulation from unconstitutional infringements on First
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We begin by noting that Plaintiffs’ arguments proceed from the oft-criticized, but

nonetheless frequently invoked, “erroneous assumption that a law that imposes any burden upon

the right to vate must he subiect to strict scrutinv ” Rurdick S04 TTR 498 437 (1097 A« the




Strict scrutiny means “[tlhe State must show that the ‘regulation is necessary to serve a
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compelling state interest and that it is narrowly drawn to achieve that end.”” Burson v. Freeman,

504 U.S. 191, 198 (1992) (quoting Perry Ed. Assn. v. Perry Local Educators’ Assn., 460 U.S. 37,
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573 (1987); Cornelius v. NAACP Legal Defense & Ed. Fund, Inc., 473 U.S. 788, 800 (1985);
United States v. Grace, 461 U.S. 171, 177 (1983)).
Tnptening that ASFA 1955 should be suhiect fo strict serufiny Blaintiffs face enormons

hurdles based on the evidence we have...or, more agcurately, do not have. The Plaintiffs in this

case have not submitted: (1) evidence of any individuals who will be unable to vote or who will
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Plaintiffs’ inability to provide the names or otherwise identify any particular affected

individuals persists despite various polls and surveys that were conducted for the specific

purpose of discovering such individuals. Their failure in this regard is particularly acute in light
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driver’s license or photo identification.
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unable to locate them.' However, it is a testament {o the law’s mlmmal burden and narrow

crafting that Plaintiffs have been unable o uncover anyone who can attest to the fact that he/she
will be prevented from voting despite the concerted efforts of the political party and numerous
interested groups who arguably represent the most severely affected candidates and

communities. Lacking any such individuals who claim they will be prevented from voting, we
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surveys, some of them admittedly very informal and unscientific, which purport to establish the

impact of ASEA 1955 on various groups, such as the homeless, low-income, elderly and
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severe burden on the rights of the voters in these groups. At best, the Plaintiffs’ information
reveals that several groups which are not required under ASEA 1955 to obtain photo

identification in order to vote would be burdened to some extent if they were required to do so.
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appear to be on average more “dishonest” than Alston; for besides the notorious examples of
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of such fraud, or at least of an acute danger of such fraud, in Alston is provided by the
discrepancy between the number of people listed on the registered-voter rolls in the state and the
substantially smaller number of people actually eligible to vote. The defendants’ expert

estimated that the registration rolls contained 1.3 million more names than the eligible voters in
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and Representatives, shall be prescribed in each state by the legislature thereof; but the Congress

may at any time by law make or alter such regulations, except as to the places of choosing

1

Senators.” “To deem ordinary and widespread burdens like these severe would subject virtually

every electoral regulation to strict scrutiny, hamper the ability of States to run efficient and

equitable elections, and compel federal courts to rewrite state electoral codes. The Constitution
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reasonable regulations of parties, elections, and ballots to reduce election- and campaign-related

disorder.” * Clingman v. Beaver, 544 U.S. 581, 593 (2005), quoting the Timmons case cited
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threshold inquiry that a court must perform before it decides what level of scrutiny is required for
the particular case before it. As I explain briefly below, when there is a serious risk that an
election law has been passed with the intent of imposing an additional significant burden on the
right to vote of a specific group of voters, the court must apply strict scrutiny. Only this exacting

approach will suffice to ensure that state law is not being used to deny these citizens their

fundamental right to vote.

The Burdick Court held that “the rigorousness of [the court’s] inquiry into the propriety
of a state election law depends upon the extent to which a challenged regulation burdens First
and Fourteenth Amendment rights.” 504 U.S. at 434. If those rights are subjected to “severe”
restrictions, the Court reaffirmed that “the regulation must be ‘narrowly drawn to advance a state

interest of compelling importance.” Id., quoting Norman v. Reed, 502 U.S. 279, 289 (1992). If, ‘

[43

iramncan Anltr fwananan R R, DI S SR

Q [ ¢r ha cotata latir wratrocisan

.| - —"
—

restrictions” upon the First and Fourteenth Amendment rights of voters, ‘the State’s important
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state in support of its voter fraud justification were taken as true without any examination to see

if they reflected reality.

Finally, this court should not ignore this country’s history. Unfortunately, voting

regulations have been used in the not-so-distant past for discriminatory reasons. The law
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undetermined degree. This court should take significant care, including satisfactorily considering




or (2) a member of the precinct election board determines that the Proof of Identification
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Identification™ is defined as a document that satisfies all the following:

(1) The document shows the name of the individual to whom the document was
issued, and the name conforms to the name in the individual’s voter registration
record.
(2) The document shows a photograph of the individual to whom the document
was issued.
(3) The document includes an expiration date, and the document:

{A) is not expired; or

(B) expired after the date of the most recent general election.
(4) The document was issued by the United States or the State of Alston.

The potential for mischief with this law is obvious. Does the name on the ID “conform”
to the name on the voter registration list? If the last name of a newly married woman is on the ID

but her maiden name is on the registration list, does it conform? If a name is misspelled on one—
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So, in my view, the Voter ID law has no discernible relationship to the goal of preventing fraud
or other irregularities in voter registration or absentee voting. See Billups, 439 F. Supp. 2d at
1350.

With respect to the state’s narrower interest in preventing people from impersonating
another voter at the polls in order to steal their vote, there is no admissible evidence in the record
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state’s justification also has a hollow ring to it in light of the fact that the Defendants in this case
have made no showing that the State of Alston is behind in its compliance with HAVA, the State

mcﬁnn Code. or anv ather election law _Thns in examining whether comnliance with the newr
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pgoto ID requirement 1s neeged to combat the problem of deceased or non-existent voters :

appearing in voter-registration records, the Court cannot reasonably infer that the State of Alston
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in applying the Burdick test. In Buckley v. Am. Const. Law Found. Inc., 525 U.S. 182, 197-200
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éolorado law that provided the State with less restrictive means of meeting its need for
identifying petition circulators. See Buckley, 525 U.S. at 195-99. Similarly, both the Billups court
and the Weinschenk court concluded that there were less restrictive measures available for
preventing the type of voter fraud that the photo ID requirements imposed by Georgia and
Missouri law were intended to curtail. See Common Cause/Georgia v. Billups, 439 F.Supp.2d
1294, 1345-50 (N.D. Ga. 2006); Weinschenk v. State, 203 S.W.3d 201, 212-15 (Mo. 2006).

CONCLUSION







