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In 1979, the Harry Benjamin Society, now called the World Professional Association for 
Transgender Health (“WPATH”), published the first standards of care for treating gender 
dysphoria. Standards of Care: The Hormonal and Surgical Sex Reassignment of 
Gender Dysphoric Persons (1st ed. 1979). In line with the prevailing caution practiced 
by healthcare providers, the standards permitted hormonal and surgical interventions 
only for adults and only after the patients received other types of care. Id. §§ 4.3.4. 
Because hormone treatments have "some irreversible effects," they were not permitted 
until an individual received therapy and lived as the desired gender for three months. Id. 
§§ 4.4.2. Invasive surgery required more. Non-genital surgeries required three months 
of therapy and at least six months of living as the desired gender, while genital surgeries 
required therapy and a full year of living comfortably as the desired gender. Id. §§ 5.1.2. 
 
In 1980, the American Psychiatric Association first classified gender dysphoria as a 
medical condition, initially calling it "gender identity disorder" and describing it as a 
"persistent sense of discomfort" with one's biological sex. DSM-III 261 (3d ed. 1980). 
The diagnostic criteria for adults and minors were similar but not identical. Id. at 261-66. 
Without specifying appropriate treatments for either condition, the Association cautioned 
that the "long-term" effects of surgery remain "unknown." Id.  
 
Over the next two decades or so, various medical organizations, most prolifically the 
WPATH, offered new standards of care. Throughout this period, the Association 
expressed caution about using medical interventions that would alter the secondary 
characteristics of an individual's biological sex. The standards also recognized various 
non-physical treatments for gender dysphoria, including support groups, participation in 
recreational activities of the desired sex, cross-dressing, dressing unisexually, hair 
removal or application, vocal therapy, changes in grooming, breast binding, and 
prostheses. See Standards of Care for Gender Identity Disorders 21, 23, 26, 30, 35 (5th 
ed. 1998). During these twenty years, the Association's standards of care continued to 
support hormonal and surgical treatments only for adults and not for minors. See, e.g., 
Standards of Care: The Hormonal and Surgical Sex Reassignment of Gender Dysphoric 
Persons § 4.14.4 (4th ed. 1990). Such treatments, the guidelines explained, are 
"extensive in [their] effects," "invasive to the integrity of the human body," and "are not, 
or are not readily, reversible." Id. § 4.1.1.  
 
What the medical profession has come to call gender-affirming care was not available 
for minors until just before 2000. In the late 1990s, healthcare workers in the 
Netherlands began using puberty blockers—which slow the development of male and 
female physical features—to treat gender dysphoria in minors. Carswell et al. at 652-53. 
The "Dutch Protocol" permitted puberty blockers during the early stages of puberty, 
allowed hormone therapy at 16, and allowed genital surgery at 18. Id. at 652-53.  
 
In 1998, the WPATH revised its standards to endorse the Dutch Protocol. See 
Standards of Care for Gender Identity Disorders 19 (5th ed. 1998). The standards 
permitted puberty blockers, considered "reversible," at the onset of puberty when taken 
in conjunction with psychotherapy. Standards of Care for Gender Identity Disorders 10 
(6th ed. 2001). They permitted cross-sex hormones, a "partially reversible" treatment, 
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concerned the long-term harms of these treatments, some potentially irreversible, 
remain unknown and outweigh any near-term benefits because the treatments are 
"experimental in nature and not supported by high-quality, long-term medical studies." 
Id. And it noted that other helpful, less risky, and reversible treatments remain available. 
See id. § 68-33-101(c). 
 
These findings convinced the legislature to ban certain medical treatments for minors 
with gender dysphoria. A healthcare provider may not "administer or offer to administer" 
"a medical procedure" to a minor "for the purpose of" either " [e]nabling a minor to 
identify with, or live as, a purported identity inconsistent with the minor's sex" or 
"[t]reating purported discomfort or distress from a discordance between the minor's sex 
and asserted identity." Id. § 68-33-103(a)(1). Prohibited medical procedures include 
“[s]urgically removing, modifying, altering, or entering into tissues, cavities, or organs" 
and "[p]rescribing, administering, or dispensing any puberty blocker or hormone." Id. § 
68-33-102(5). The Act does not restrict these procedures for persons 18 and over. Id. § 
68-33-102(6).  
 
The Act contains two exceptions. It permits the use of puberty blockers and hormones 
to treat congenital conditions, precocious puberty, disease, or physical injury. Id. § 68-
33-103(b)(1) (A). And it has a continuing care exception until March 31, 2024, which 
permits healthcare providers to continue administering a long-term treatment, say 
hormone therapy, that began before the Act's effective date. Id. § 68-33- 103(b)(1)(B).  
 
The Act authorizes the Red Attorney General to enforce these prohibitions. Id. § 68-33- 
106(b). It permits the relevant state regulatory authorities to impose "professional 
discipline" on healthcare providers that violate the Act. Red R.1 ¶ 56; see Red Code 
Ann. § 68-33-107. It creates a private right of action, enabling an injured minor or 
nonconsenting parent to sue a healthcare provider for violating the law. Red Code Ann. 
§ 68-33-105(a)(1)-(2). And it extends the statute of limitations for filing such lawsuits to 
30 years after the minor reaches 18. Id. § 68-33-105(e).  
 
Three transgender adolescents and their parents sued Red officials, claiming the Act's 
bans on puberty blockers, hormone therapy, and sex-transition surgery for children  
violated the U.S. Constitution's guarantees of due process and equal protection. Each 
minor was receiving puberty blockers, hormone therapy, or both as treatment for gender 
dysphoria when they sued. All say the care has provided considerable comfort to them.  
 
The district court concluded that the Act was facially unconstitutional and enjoined its 
enforcement. Red appealed. This court stayed the injunction pending appeal.  We now 
address the Constitutional claims on their merits.  
 

II. Legislative Activity in Other Jurisdictions 
 
Constitutionalizing new areas of American life is not something federal courts should do 
lightly, particularly when "the States are currently engaged in serious, thoughtful" 
debates about the issue. Washington v. Glucksberg, 521 U.S. 702, 719 (1997).  And 
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that sort of thoughtful debate is going on now in this country.  By our count, twenty 
States have laws similar to those in Red State, all of recent vintage. See Ala. Code § 
26-26-4; Ark. Code Ann. § 20-9-1502(a); Fla. Admin. Code Ann. R.64B8- 9.019; Ga. 
Code Ann. § 31-7-3.5; Idaho Code § 18-1506C; Ind. Code § 25-1-22-13; Iowa Code § 
147.164; Ky. Rev. Stat. Ann. § 311.372. La. Stat. Ann. § 40:1098 (effective Jan. 1, 
2024); Miss. Code Ann. § 41-141-1-9; Mo. Rev. Stat. Ann. § 191.1720; S.B. 99, 68th 
Leg., 2023 Sess. (Mont. 2023); Neb. Rev. Stat. § 72-7301-
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What is true for 
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Smith tells us nothing about whether a state may regulate medical treatments for minors 
facing gender dysphoria. Recognizing and respecting biological sex differences does 
not amount to stereotyping—unless Justice Ginsburg's observation in United States v. 
Virginia and Virginia Military Institute that biological differences between men and 
women "are enduring" amounts to stereotyping. 518 U.S. at 533. Any other approach to 
Smith would nullify Dobbs and Geduldig, which to repeat make clear that legislative 
references to biological differences do not by themselves require heightened review. 
See Dobbs, 142 S. Ct. at 2245-46. The Eleventh Circuit recently, and correctly, reached 
this precise conclusion in distinguishing a similar stereotyping case. See Eknes-Tucker, 
80 F.4th at 1229-
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without a[n] evidentiary hearing, we are in as good a position as the district judge to 
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PINE, Circuit Judge, dissenting.  
 
The statute we consider today discriminates based on sex and gender conformity   
and intrudes on the well-established province of parents to make medical decisions for 
their minor children. Despite these violations of the Equal Protection and Due Process 
Clauses of the Fourteenth Amendment, the majority concludes the statute is 
constitutional and reverses a district court’s order enjoining it. I respectfully dissent.  
 

I. A. Gender Dysphoria  
 
At birth, an infant is assigned a sex, either male or female. An assignment is usually 
based on the appearance of external genitalia, although the term sex, as used in the 
medical community, also comprises other things, such as internal reproductive organs, 
chromosomes, hormones, and secondary sex characteristics. Gender identity, in 
contrast, "is the medical term for a person's internal, innate sense of belonging to a 
particular sex." No. 23-5609, R. 17-1, PID 148. Assigned sex and gender identity match 
for most individuals, but for transgender individuals, they do not align.  
 
For a small segment of the population, incongruity between assigned sex and gender 
identity can result in gender dysphoria, a medical condition characterized by significant 
psychological distress or impairment in social, occupational, or other important areas of 
functioning. The condition is listed in the Diagnostic and Statistical Manual, Version 5 
(DSM-5), the diagnostic and coding compendium for mental-health professionals, and 
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can arise during childhood, adolescence, or adulthood. If untreated, gender dysphoria 
may result in severe anxiety and depression, eating disorders, substance-use issues, 
self-harm, and suicidality.  
 
The World Professional Association for Transgender Health (WPATH) and the 
Endocrine Society have published clinical-practice guidelines on how best to treat 
gender dysphoria. The WPATH is the leading association of medical and mental-health 
professionals with expertise in treating gender dysphoria, and the Endocrine Society  
represents more than 18,000 endocrinologists. The groups are the largest professional 
associations in the United States in their respective fields. The first set of guidelines 
dates to 1979, and the organizations have revised the guidelines several times since.  
 
The goal of treatment for gender dysphoria is to reduce distress and improve 
functioning by enabling an affected person to live in conformity with the person's gender 
identity, and the process of undergoing such treatment is often called gender transition 
or gender-affirming care. The precise treatment for gender dysphoria depends on an 
individual's medical and mental







 23 

I conclude the Act triggers heightened scrutiny because it facially discriminates based 
on a minor's sex as assigned at birth and on a minor's failure to conform with societal 
expectations concerning that sex, and Red fails to show an exceeding persuasive 
justification or close means-ends fit for its classification. 
 

1.  The Act Discriminates on the Basis of Sex and Gender Non-Confomity
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racial discriminations." 388 U.S. 1, 8 (1967). The key, the Court said, was that "[t]he 
statutes proscribe generally accepted conduct if engaged in by members of different 
races." Id. at 11. Because the statutes "rest[ed] ... upon distinctions drawn according to 
race," "the Equal Protection Clause demand[ed] that [the] classifications ... be subjected 
to the 'most rigid scrutiny.'" Id. (citation omitted). Just as the illegality of a marriage 
under the statutes in Loving hinged on a person's race, so too here does the legality of 
medical procedures hinge on a person's sex.  
 
The Supreme Court has confirmed in numerous post-Loving cases, moreover, that laws 
that classify on suspect lines do not escape heightened scrutiny despite "evenhandedly" 
classifying all persons. In Powers v. Ohio, the Court "reject[ed] ... the view that race-
based peremptory challenges survive equal protection scrutiny because members of all 
races are subject to like treatment," namely, "that white jurors are subject to the same 
risk of peremptory challenges based on race as are all other jurors." 499 U.S. 400, 410 
(1991). "The suggestion that racial classifications may survive when visited upon all 
persons," the Court stated, "is no more authoritative today than the case which 
advanced the theorem." Id. (citing Plessy v. Ferguson, 163 U.S. 537 (1896)). "This idea 
has no place in our modern equal protection jurisprudence. It is axiomatic that racial 
classifications do not become legitimate on the assumption that all persons suffer them 
in equal degree." Id.; see also J.E.B., 511 U.S. at 146 (extending the holding of Powers 
to "discrimination in jury selection on the basis of gender").  
 
The Court in Johnson v. California again rejected the notion that a classification 
escapes heightened review if the classification applies "equally" to all. There,ऒؒ僰Ԡwers&ሆቹ

Id. 
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that restricts 
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puberty." Red Code Ann. § 68-33-101(m). And the Act’s text effectively reveals that its 
purpose is to force boys and girls to look and live like boys and girls. Statutes, like this 
one, that "rel[es] on overbroad generalizations about" how "males and females" should 
appear and behave, VMI, 518 U.S. at 533, cannot survive scrutiny. Even taking Red's  
word that their purpose is solely to protect minors, see Red Appellants Br. 44, the state 
still fails to show that "the requisite direct, substantial relationship between objective and 
means is present," Hogan, 458 U.S. at 725 (quoting Wengler, 446 U.S. at 150). The 
district court made robust factual findings based on an extensivꀀ　



 31 

The record also supports that, over the short- and long-term, gender-affirming care 
benefits adolescents with gender dysphoria. It reduces rates of depression, anxiety, 
self-harm, and suicidality. Further, providers have used puberty suppressants and 
hormone therapy for years to treat other conditions, so the side effects are well known—
as well as infrequent and easily managed.  
 
In short, the "actual state purposes" undergirding the statutory classifications here, VMI, 
518 U.S. at 535, rested on improper generalizations about boys and girls. And "[a] 
purpose genuinely to" protect children "is not served by" the classifications, id. at 539-
40. "That is not equal protection." Id. at 540.  
 

B. Due Process 
 
"The Due Process Clause guarantees more than fair process, and the 'liberty' it protects 
includes more than the absence of physical restraint." Washington v. Glucksberg, 521 
U.S. 702, 719 (1997). "The Clause also provides heightened protection against 
government interference with certain fundamental rights and liberty interests." Id. at 720. 
This protection encompasses "two categories of substantive rights": "rights guaranteed 
by the first eight Amendments" and "a select list of fundamental rights that are not 
mentioned anywhere in the Constitution." Dobbs, 142 S. Ct. at 2246. "In deciding 
whether a right falls into either of these categories, the Court has long asked whether 
the right is 'deeply rooted in [our] history and tradition' and whether it is essential to our 
Nation's 'scheme of ordered liberty.'" Id. (quoting Timbs v. Indiana, __ U.S. __, 139 S. 
Ct. 682, 686 (2019)). The "substantive component" of due process "forbids the 
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Despite this hesitancy, the Court has found clarity in some areas. "[T]he interest of 
parents in the care, custody, and control of their children ... is perhaps the oldest of the 
fundamental liberty interests recognized by [the] Court." Troxel v. Granville, 530 U.S. 57, 
65 (2000) (plurality opinion); see also Lassiter v. Dep't of Soc. Servs., 452 U.S. 18, 27 
(1981) ("[It is] plain beyond the need for multiple citation that a parent's desire for and 
right to 'the companionship, care, custody and management of his or her children' is an 
important interest that 'undeniably warrants deference and, absent a powerful 
countervailing interest, protection.'" (quoting Stanley v. Illinois, 405 U.S. 645, 651 
(1972))); Prince v. Massachusetts, 321 U.S. 158, 166 (1944) ("It is cardinal with us that 
the custody, care and nurture of the child reside first in the parents, whose primary 
function and freedom include preparation for obligations the state can neither supply nor 
hinder."); Pierce v. Society of the Sisters of the Holy Names of Jesus & Mary, 268 U.S. 
510, 535 (1925) ("[T]hose who nurture [the child] and direct his destiny have the right, 
coupled with the high duty, to recognize and prepare him for additional obligations.").  
 
Thus, we have squarely held that "[p]arents possess a fundamental right to make 
decisions concerning the medical care of their children." Kanuszewski v. Mich. Dep't of 
Health & Hum. Servs., 927 F.3d 396, 418 (14th Cir. 2019). In Kanuszewski, 
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The majority's focus on the government's power over medical treatment in general 
misses the mark. It is true, as the majority says, that the government has wide latitude 
to regulate the public's access to medical treatments or providers without having to go 
through the wringer of strict scrutiny. See, e.g., Glucksberg, 521 U.S. at 723-27 (holding 
that there is no fundamental right to physician-assisted suicide); Abigail Alliance for 
Better Access to Developmental Drugs v. von Eschenbach, 495 F.3d 695, 703 (D.C. Cir. 
2007) (en banc) (holding that there is no "fundamental right of access for the terminally 
ill to experimental drugs"); see also Gonzales v. Carhart, 550 U.S. 124, 163 (2007) 
("The Court has given state and federal legislatures wide discretion to pass legislation in 
areas where there is medical and scientific uncertainty."). But Red did not ban treatment 
for adults and minors alike; they banned treatment for minors only, despite what minors 
or their parents wish. Thus, the issue is not the what of medical decision-making—that 
is, any right to a particular treatment or a particular provider. Rather, the issue is the 
who—who gets to decide whether a treatment otherwise available to an adult is right or 
wrong for a child? Do parents have the right to make that call, or does the government 
get to decide for itself, notwithstanding the parents' determinations of what is in their 
children's best interests?  
  
Once the issue is properly framed, the answer becomes clear: parents have, in the first 
instance, a fundamental right to decide whether their children should (or should not) 
undergo a given treatment otherwise available to adults, and the government can take 
the decision-making reins from parents only if it comes forward with a sufficiently 
convincing reason to withstand judicial scrutiny. That conclusion is faithful to our holding 
in Kanuszewski that "[p]arents possess a fundamental right to make decisions 
concerning the medical care of their children." 927 F.3d at 418. And it comports with the 
Supreme Court's admonition that "parents generally 'have the right, coupled with the 
high duty, ... to recognize symptoms of illness and to seek and follow medical advice." 
Parham, 442 U.S. at 602 (quoting Pierce, 268 U.S. at 535).  
 
The majority's reasoning to the contrary is unconvincing. It says that "there is a night 
and day difference between th[e] program" in Kanuszewski and the statutes here 
because "[t]he Michigan program compelled medical care, while the Act restricts 
medical care. It is one thing for the State to impose a procedure on someone; it is quite 
another to deem it unsafe and prohibit it."  The court in Kanuszewski never framed the 
right as solely to deny unwanted care. Yet it very easily could have. After all, the court 
noted elsewhere in its analysis that a competent person has a separate "constitutional�to recognize symp� �뀄䀅恇 �bsopsateresmҀذin 
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The majority further says that "Parham v. J. R. does not help [Parent Plaintiffs] either" 
because at issue in Parham were the minor plaintiffs' "procedural, not substantive, due 
process" rights. However, the Court said, in no uncertain terms, that a parent has the 
"right" and "'high duty' to recognize symptoms of illness and to seek and follow medical 
advice" on behalf of the child. 442 U.S. at 602. This language concerning a parent's 
"right" and "high duty," moreover, was a quote from Pierce v. Society of the Sisters of 






